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J  U  D  G  M  E  N  T

 This is an appeal u/s 374 of CrPC, preferred against the 
judgment and order of  conviction,  dated 29-02-2012,  passed,  by the 
learned  Sub-Divisional  Judicial  Magistrate  (M),  Biswanath  Chariali, 
Sonitpur, in GR Case No. 109/2010. 

PROSECUTION CASE : 

Briefly stated, the prosecution case is that one Sri Jogen 
Das, son of Sri Babu Das, resident of Dipordani Gaon, under Gohpur 
Police  Station,  had lodged  an ejahar,  on 03-03-2010,  before  the  in-
charge  of  Ghahigaon Police  Out Post,  under  the  said Police  Station, 
alleging  that  on  01-03-2010,  at  about  3  p.m.,  at  Dipordani  Gaon 
‘Bornamghar’,  while  ‘Kirtan’  was  going  on,  the  accused  persons, 
namely, Sri Bokaram Das and Sri Keshab Das, assaulted him without 
any reason and when his father Sri Babu Das intervened, the accused 
Sri Ranjit Das gave a fist blow on his right eye resulting in grievous 
injury. Though, his injured father was immediately taken to Gohpur by 
an ambulance ‘ Mritunjay’ for treatment, he was advised to be shifted to 
Guwahati for advance treatment. Since he was pre-occupied with the 
treatment, the ejahar was lodged late.  

INVESTIGATION : 

Based  on  the  above  ejahar,  Ghahigaon  OP,  GD  Entry 
No.  38,  dated  03-03-2010,  at  10-45  a.m.,  was  made  and  on  being 
forwarded, registered as Gohour P.S. Case No. 41/2010, under Sections 
341/325/34 IPC.  SI Tarun Kr. Medhi, the then Officer-in-charge of the 
said Police Station, entrusted ASI Bhupen Talukdar to take preliminary 
steps and SI Badrul Islam Mazumdar, the in-charge of Ghahigaon OP, 
to  complete  the  investigation,  who  on  completion  of  investigation, 
submitted the charge sheet u/s 341/326/34 IPC against the accused-
persons. 

TRIAL AND CONVICTION : 

During trial, the charges u/s 341/325/34 IPC were framed 
against the accused persons / accused-appellant, vide order, dated 07-
06-2010,  to  which  they  pleaded  not  guilty.  As  many  as  8  (  eight) 
witnesses  were  examined on behalf  of  the  prosecution side  to  bring 
home  the  alleged  charges  against  the  accused-appellants,  while  the 
defence side cross-examined them at length. After conclusion of trial, 
the learned Sub-Divisional Judicial Magistrate (M), Biswanath Chariali, 
held the accused-appellant Sri Ranjit Das guilty of the charge u/s 325 
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IPC and sentenced to undergo simple imprisonment for 3 (three) years 
and  to  pay  a  fine  of  Rs.3,000/-  (  rupees  three  thousand)  only,  in 
default, to suffer simple imprisonment for 3 (three) months, u/s 325 
IPC. The other two accused persons, namely, Sri Bokaram Das and Sri 
Keshab Das, were acquitted of the charges and set at liberty. 

GROUNDS OF APPEAL : 

The  aforesaid  order  of  conviction  and  sentence  of  the 
accused-appellant  Sri  Ranjit  Das  has  now  been  challenged  in  this 
appeal primarily on the grounds that, the learned trial Court failed to 
appreciate  the  evidence  on  record  in  their  proper  perspective  ;  the 
learned  trial  Court  has  not  applied  the  principle  of  criminal 
jurisprudence that the burden is always on the prosecution and it never 
shifts  and also that  the accused is  presumed to be innocent  unless 
proved guilty by the prosecution and that the accused is entitled to the 
benefit of every reasonable doubt and that the accused-appellant has 
been  singly  acquitted,  despite  the  charges  were  framed  adding  the 
ingredients of common intention of all the accused persons. Hence, it is 
prayed to set aside the judgment and order, dated 29-02-2012 passed 
by the learned trial  Court in GR Case No. 109/2010 and acquit the 
accused- appellant. 
 

I have heard submission of learned counsel appearing for 
the parties and also perused the impugned judgment and the record of 
GR Case No. 109/2010.  

POINT TO BE DECIDED : 

Now, the point to be decided in this proceeding is, whether 
the  impugned  order  of  conviction  and  sentence,  dated  29-02-2012, 
passed,  in  GR  Case  No.  109/2010,  by  the  learned  Sub-Divisional 
Judicial Magistrate (M), Biswanath Chariali, Sonitpur, is liable to be set 
aside in view of the grounds mentioned in the Memorandum of Appeal. 

THE DECISION AND THE REASONS THEREFOR
Legal position 

 In order to sustain the charge under Section 325 IPC, the 
prosecution is required to prove (i) that the accused has caused bodily 
pain, disease or infirmity to the victim, (ii) the hurt has been caused 
voluntarily (iii) that the hurt has been caused without being provoked 
by anyone, and (iv) the hurt has been caused answers any of the hurts 
described in Section 320 IPC. 
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In the context of the above requirements, under law, let us 
look at the evidence, on record. 
EVIDENCE :

PW-1  Sri  Jogen  Das  is  the  son  of  the  injured  and 
informant. His evidence is that the occurrence took place, on the day of 
‘holi’ festival, on 01-03-2010, at about 2-30 p.m., at Hari Mandir. The 
accused Sri Bokaram Das and Sri Keshab Das assaulted him without 
any reason. The accused-appellant Ranjit Das gave a fist blow on an eye 
of  his  father Tokheswar Das,  who tried to  intervene. Thereafter,  the 
villagers sent his father by 108 ambulance to the hospital at Gohpur 
and then to  Biswanath Chariali  and again,  to  Tezpur  for  treatment. 
Then, on 03-03-2010, his father was taken to Guwahati for treatment. 
In the  incident,  his  father’s  eye  was badly  damaged and the  doctor 
removed the eye ball by surgical intervention. Ext.1 is the ejahar, where 
Ext. 1(1) is his signature. Since he was pre-occupied with the treatment 
of his father, the ejahar was lodged late. 
 

In cross-examination, he has, inter-alia, deposed that there 
were 200/300 villagers assembled at the ‘Namghar’ on account of the 
‘holi’ festival. On that day, he and accused Bokaram were playing ‘khol’. 
There are two sects of people in the village, one of which, observes 16 
days and the other monthly. They are belong to the sect of 16 days. 
Accused persons belong to the monthly sect. One Padmalal Das is the 
‘Bayan’  and ‘Guru’  of  their village. He denied the defence suggestion 
that  they  created  nuisance  in  connection  with  the  issue  of  not 
felicitating the said Padmalal Das. Before the incident, the left eye of 
his father was operated.  He denied the defence suggestion that his 
father’s right eye was operated. The police interrogated his parents and 
him,  on  03-03-2010,  in  connection  with  the  occurrence.  Accused 
Bokaram and Keshab caused bleeding injuries on his right leg and right 
hand. He was treated by the doctor of Ghahigaon, on 03-03-2010, in 
presence of his father. A person from Ghahigaon wrote the ejahar. He 
does  not  know  the  scribe  of  the  ejahar.  He  denied  the  defence 
suggestion that the ejahar was not lodged on 03-03-2010. He denied 
the defence suggestion that the accused-appellant Ranjit did not deliver 
fist blow on the eye of his father and that his father sustained injury in 
the uproar of the public and due to colour powder - “ Fagu”. 

 PW-2 Sri Tokheswar Das @ Babu Das is the injured. His 
version is that the occurrence took place on 01-03-2010, at about 2-
30  /  3  p.m.,  inside  Dipora  Dani  village  Hari  Mandir  premises. 
Witnessing the incident of assault on his son Jogen Das by the accused 
Bokaram Das and Keshab Das, he approached them to dissuade and 
thereupon, the accused-appellant Ranjit Das inflicted fist blow on his 
right eye causing rupture and bleeding. Then, the villagers who were 
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present in the ‘Namghar’, brought 108 ambulance and shifted him to 
the hospital at Gohpur and therefrom, on being referred, he was taken 
to  Biswanath Chariali  for  treatment.  At  Biswanath  Chariali,  he  was 
administered saline and injection and then, he regained consciousness. 
Thereafter, he was referred to the hospital at Tezpur and then, he was 
referred to Guwahati for treatment. As he had no money to meet the 
expenses, he returned home. On the following day, that is, on 03-03-
2010, the ejahar was lodged. Being tied up with medical treatment, the 
ejahar was lodged late at Ghahigaon Police Out Post. On 05-03-2010, 
he went to Guwahati for treatment of his injured eye. Till 27-03-2010, 
he underwent treatment as indoor patient at Bhangagarh Medical and 
during this period, his right eye was removed by surgical intervention. 
After 45 days, he again went for check up. He has lost the eye sight of 
the right eye. 

In cross-examination, he has, inter-alia, deposed that his 
son alone was playing ‘khol’.  The  accused persons were not  playing 
‘khol’.  He was sitting with the ‘Bhakats’,  namely, Ishwar Das, Nabin 
Das,  Bileswar  Das,  Chenikhowa  Das  etc.,  and  many  other  persons. 
There were 200 / 250 persons in the premises of Hari Mandir. All the 
villagers witnessed the occurrence. On 02-03-2010, he went to Tezpur 
and returned. His son and related son-in-law took him to Guwahati for 
medical treatment. In the year, 1999, his right eye was operated upon 
due  to  cataract  at  Gohpur  hospital.  He  has  not  submitted  any 
document in support of operation of his right eye in Guwahati and 
the police also did not ask for it.  He denied the defence suggestion 
that he has falsely deposed stating that accused-appellant Ranjit Das 
caused  injury  to  his  right  eye  and  that  he  sustained  injury  in  the 
uproar of the people. On 03-03-2010, the police interrogated him at his 
home and at the police station. He denied the defence suggestion that 
he has deposed falsely that on 27-03-2010, his right eye was removed 
by operation. 

PW-3 Sri  Bakul  Das.  His  evidence  is  that  on the  day of 
occurrence, the villagers assembled at the local ‘Namghar’ on account of 
‘holi’  (‘Fagua’)  celebration, but as the people were belong to different 
sects, they did not dine together. As argument ensued between him and 
the accused Bokaram, he returned home. At this stage the prosecution 
has declared him as a hostile witness.  In cross-examination by the 
prosecution, he denied the suggestion that he made a statement before 
the police to the effect that in course of celebration of ‘holi’, at about 3 
p.m.,  the  accused-appellant  Ranjit  Das,  accused  Bokaram  Das  and 
Keshab Das created nuisance to the villagers present at the ‘Namghar’ 
and when they got involved in thrashing Jogen Das, his father Babu 
Das  intervened,  the  accused-appellant  Ranjit  Das  caused  grievous 
injury  on  his  right  eye  by  delivering  single  fist  blow and fell  down. 

5



Thereafter,  he  was  shifted  to  Gohpur  Medical  by  a  ‘Mritunjay’ 
ambulance. 

In  cross-examination  by  the  defence,  he  has  deposed 
that in connection with the occurrence, the police did not interrogate 
him. He did not witness the occurrence, but heard about it. The eye of 
Babu Das was operated since before. 

PW-4  Sri  Ghanashyam  Das.  His  evidence  is  that  the 
occurrence took place on the ‘holi’ festival, held in the month of March, 
2010. The villagers celebrated ‘holi’ at the ‘Namghar’, where the people 
of two sects attended. The accused Bokaram raised question regarding 
‘Bayan’,  which  gave  rise  to  argument  between  two  sects  of  people. 
Accused Keshab Das took him to his house. However, after a while, he 
returned and saw hot exchange of words between two sects of people 
and quarrel  inside the ‘Namghar’.  The prosecution has declared this 
witness  as  hostile.  In  cross-examination  by  the  prosecution,  he 
denied  to  have  stated  before  the  police  that  he  saw  the  accused  –
appellant Ranjit delivering a fist blow on the right eye of Babu Das, the 
father of Jogen, causing grievous injury. In cross-examination by the 
defence, he has deposed that he saw the occurrence with his own eyes. 
When argument was going on, between the two sects of people, Jogen 
Das  raised  hands  to  say,  it  hit  against  the  right  eye  of  Babu  Das 
causing  injury.  There  was  no  bleeding  from  the  injured  eye  at  the 
‘Namghar’. He did not see the accused persons assaulting Babu Das. 

PW-5 Sri Dipu Das has deposed that the occurrence took 
place on the ‘holi’  celebration day at  their  village ‘Namghar’.  At that 
time, he was at the ‘Namghar’ and he was dancing. No incident took 
place. The prosecution has declared this witness as hostile.  In cross-
examination by the prosecution,  he denied the suggestion that  he 
stated  before  the  police  that  at  the  ‘Namghar’,  when  the  accused 
Bokaram,  Keshab and the  accused-appellant  Ranjit  assaulted Jogen 
Das, and when his father Babu Das approached to dissuade them, the 
accused-appellant gave a fist blow on his eye causing grievous injury 
with  bleeding.  He  has  further  denied  that  he  called  a  ‘Mritunjay’ 
ambulance and shifted Babu Das to the hospital at Gohpur. In cross-
examination  by  the  defence,  he  has,  inter-alia,  deposed,  that  the 
police did not interrogate him. The eye of Babu Das was operated upon 
twice  in  Guwahati.  On  the  day  of  occurrence,  the  villagers  were 
celebrating ‘holi’ and due to use of colour powder, nothing was visible. 
Later on, he came to know that the eye of Babu Das was injured due to 
colour powder. 

PW-6  Sri  Bogai  Das.  His  evidence  is  that  ‘holi’  was 
celebrated at about 3 p.m., in the village ‘Hari Namghar’. Babu Das got 
involved in quarrel and as such, sustained injury in eye. He did not 
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enquire  Babu  Das  as  to  who  assaulted  him.  The  prosecution  has 
declared  this  witness  as  hostile.  In  cross-examination  by  the 
prosecution, he denied the suggestion that he stated before the police 
that at about 3 p.m., when the accused-appellant Ranjit and the other 
accused persons,  namely,  Bokaram Das and Keshab Nath assaulted 
Jogen Das by hand, Babu Das went to dissuade them and thereupon, 
Ranjit Das gave a fist blow on the right eye causing rupture. In cross-
examination by the defence, he has stated that Babu Das is his own 
maternal uncle. Since before the incident, Babu Das was suffering from 
poor eye sight. Quarrel broke out between two sects of people of the 
village, one belonging to 16 days and the other monthly. When quarrel 
was going on, Babu Das was weeping. The police did not record his 
statement. 

PW-7 Dr.  Rabindra Nath Deuri,  the  doctor,  has  deposed 
that on 01-03-2010, while he was on duty, as Sr. M&HO, at Gohpur 
SDCH,  he  examined  Kusheswar  Das  @  Babu  Das  and  found  as 
follows : 

“  Injury  present  over  the  right  eye  with laceration with  
 ozing of blood. 

Difficulty in vision present. 
Impression – grievous injury by blunt weapon. 
Age of injury – within 6 hours.
Identification mark of the injured – black spot present over 
chest. 
Patient  referred  to  Kanaklata  Civil  Hospital  for  further  

 management.” 

PW-7,  the  doctor,  has  recognised  the  Ext.2,  the  injury 
report, where Ext.2(1) is his signature. 

In cross-examination, the doctor, has stated that he is not 
an  eye  specialist.  He  gave  preliminary  treatment  and  referred  the 
patient. Only an eye specialist can give opinion whether the injury was 
grievous or simple. 

PW-8 ASI Bhupen Talukdar. His evidence is that on 03-03-
2010, he was attached to Ghahigaon Police Out Post. The in-charge of 
the Out Post, B.I. Mazumdar entrusted him with the investigation into 
the case. During investigation, he visited the place of occurrence and 
drew up the sketch map of the place of occurrence, Ext.3. The accused 
persons appeared at the police station. PW-4 Ghanashyam Das stated 
before him that when Ranjit Das delivered fist blow, the blow struck at 
the eye of his father Babu Das causing rupture grievous injury. PW-5 
Dipu  Das  stated  before  him  that  witnessing  the  accused  Bokaram, 
Ranjit  and Keshab assaulting Jogen Das when his  father Babu Das 
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tried to dissuade them, Ranjit gave a fist blow which caused grievous 
injury to the eye of Babu Das. PW-3 Bakul Das stated before him that 
when ‘nam-kritan’  was going  on,  at  the  ‘Namghar’,  on  ‘holi’  day,  at 
about 3 p.m., accused Ranjit, Bokaram and Keshab Das got involved in 
an uproar with a group of villagers, including him and when Babu Das 
tried to dissuade them, the accused-appellant Ranjit  Das gave a fist 
blow on the right eye which resulted in grievous rupture and then he 
was  sent  to  Gohpur.  Ext.1  is  the  ejahar.  In-charge  Badrul  Islam 
Mazumdar filed the charge-sheet, Ext.4. 

 In cross-examination, he has, inter-alia, deposed that the 
ejahar was lodged after two days of the occurrence. Certified copy of GD 
Entry is not filed with the charge-sheet. The injured was found after two 
days of the occurrence. He does not know whether the injured was sent 
to  Guwahati  for  treatment  and as  such,  he  did  not  collect  medical 
certificate regarding treatment in Guwahati. The injured stated that he 
did not take treatment at Kanaklata Civil Hospital, Tezpur and as such, 
no medical document was collected in regard to his treatment at the 
said Civil Hospital. He denied the defence suggestion that the charge-
sheet has been mistakenly filed as the medical report does not indicate 
whether the injury was simple or grievous. 

ANALYSIS OF EVIDENCE : 
(i) The impugned judgment :

On reading of the impugned judgment, it appears that the 
learned trial  Court  basically  relied on the  corroborative  testimony of 
PW_1 Sri Jogen Das, the informant, to the evidence of his injured father 
PW-2  Sri  Tokheswar  Das  @  Babu  Das,  whose  evidence  have  been 
further supported by the medical evidence of PW-7 Dr. Rabindra Nath 
Deori, the doctor, so far the nature of injury on the person of PW-2 is 
concerned. The learned trial Court has, further, fund that the evidence 
of PW-3 Sri Bakul Das, PW-4 Sri Ghanashyam Das, PW-5 Sri Dipu Das 
and PW-6 Sri Bogai Das, whom the prosecution has declared hostile, 
not  reliable  as  they  have  stated  different  stories  of  the  occurrence. 
Thus, finding corroboration in the evidence of PWs 1 and 2, and finding 
support thereto from the evidence of PW-7, the doctor, in regard to the 
alleged offence  held him guilty  while  the other  two accused persons 
were acquitted of the charges, aforementioned. 

(ii) DATE, TIME & PLACE OF OCCURRENCE :

The ejahar, Ext.1, dated 03-03-2010, lodged by the son of 
the injured PW-1, Sri Jogen Das reveals that the occurrence took place 
on 01-03-2010, at about 3 p.m., at the ‘Bornamghar’ of Dipara Dani 
Gaon, while ‘Kirtan’ was going on. On perusal of the evidence of PWs 
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1,2,3,4,5,6 and Ext.3, the sketch map of the place of occurrence, drawn 
by PW-8, the IO, it is crystal clear that the alleged occurrence took place 
in  broad  day  light  on  01-03-2010,  at  about  2-30  /  3  p.m.,  at  the 
‘Harimandir’ / ‘Bornamghar’ premises, situated at Dipara Dani Gaon, 
when  200  /  300  villagers,  including  the  PWs,  aforementioned, 
celebrated ‘holi’ festival, beyond doubt. 

(iii) INCEPTION OF OCCURRENCE :

As stated above, it is apparent that the alleged occurrence 
took place during day time, when the villagers numbering about 200 / 
300 people including the PWs assembled at the village ‘Bornamghar’ to 
celebrate ‘holi’ festival and when ‘Kirtan’ was going on. The evidence of 
PW-1 Sri Jogen Das, the informant and his father PW-2 Sri Tokheswar 
Das  @  Babu,  the  injured,  shows  that  PW-2,  aforementioned,  while 
witnessing  the  accused  persons,  namely,  Bokaram  and  Keshab 
(acquitted by the learned trial Court) assaulting PW-1, aforementioned, he 
(PW-2)  intervened  within  the  ‘Namghar’  premises,  whereupon,  the 
accused-appellant, namely, Ranjit Das delivered a fist blow on his right 
eye causing rupture. 

Though PW-1 Sri Jogen Das, the son of the injured (PW-2) 
has stated that he was assaulted without any reason, it is revealed from 
his  cross-examination  that  two  sects  of  villagers,  one  sect  being 
followers of 16 days and the other being one month, were present in the 
‘Namghar’ at the relevant time. The defence side has neither adduced 
any  evidence  nor  elicited  any  positive  evidence  by  way  of  cross-
examining  the  PWs  1  and  2,  in  support  of  the  suggestion  that  the 
persons including them belonging to the 16 days’ sect raised commotion 
for  not  felicitating  one  Padmalal  Das,  the  ‘Bayan’  and  ‘Guru’  of  the 
villagers and as such, this material piece of defence suggestion is not 
proved either by direct evidence or reasonable probability. 

Apart  from  the  above,  PW-3  Sri  Bakul  Das,  PW-4  Sri 
Ghanashyam Das, PW-5 Sri Dipu Das and PW-6 Sri Bogai Das, whom 
the  prosecution  has  declared  as  hostile  witnesses,  in  their  cross-
examination, have given different accounts of the occurrence. PW-3 did 
not witness any occurrence of assault being taken place. According to 
PW-4, altercations took place between the two sects of villagers and in 
the midst of altercations, when PW-1 spoke raising hand, it hit against 
the right eye of his father (PW-2) causing injury. He has, in unequivocal 
words,  stated in  cross-examination that  he  did  not  see  the  accused 
persons assaulting PW-2 Sri Babu Das. PW-5 has stated that, later on, 
he came to know that PW-2 sustained injury due to colour powder used 
by the assembled villagers, while celebrating the ‘holi’  festival, in his 
(PW-2) eye which was operated twice in Guwahati. On the other hand, 
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PW-6 has stated that when altercations broke out between two sects of 
villagers, PW-2 started weeping. Thus, the set of evidence tendered by 
PWs 3,4, 5 & 6 has given different descriptions of the occurrence, as a 
such, the benefit of their inconstancy in evidence can not be given to 
the accused-appellant. 

The accused-appellant in his statement, recorded u/s 313 
CrPC, has denied the incriminating evidence against him. 

Situated  thus,  it  transpires  from  the  above  two  sets  of 
evidence, one consisting of PW-1, the informant and his father PW-2, 
the injured, and on the other, the remaining PWs 3,4,5 and 6, whom, of 
course, the prosecution has declared as hostile witnesses, it  is quite 
uncertain to place reliance on any of the versions deducible from their 
two  sets  of  evidence  in  regard  to  the  circumstances  leading  to  the 
occurrence.  However, it is apparent that PW-2 Sri Tokheswar Das @ 
Babu  Das  sustained  injury  on  the  date,  time  and  place  of  the 
occurrence, mentioned above. 

(iv) NATURE OF INJURY :

According to PW-2, Sri  Tokheswar Das @ Babu Das, the 
injured, due to sustaining of fist blow, his right eye was ruptured with 
bleeding and after initial treatment at Gohpur Medical, he was referred 
to Biswanath Chariali Hospital, where he was administered Saline and 
injection.  Then,  he  was  referred  to  hospital  at  Tezpur  and  again 
thereform, he was referred to the hospital in Guwahati for treatment. 
From his cross-examination, it transpires that his son and related son-
in-law took him to Guwahati for treatment and on 27-03-2010, his right 
eye was removed at Bhangagarh Medical, Guwahati.  In the year, 1999, 
his right eye was operated upon at Gohpur hospital due to cataract. He 
has not produced any document in support of his operation of right eye 
in Guwahati as the police did not ask for. The defence has suggested 
that he sustained injury over the eye due to fall in the midst of uproar 
of the people. From his evidence, it further appears that his eye could 
not  be  fixed even after  stitching was given due to  complete  rupture 
injury. After 45 days, he again went for check up. He has completely 
lost his eye sight. It may be mentioned here that the learned trial Court 
while recording his evidence, observed “ The witness has shown his right 
eye which is not available.” Supporting the evidence of PW-2, the injured, 
his son PW-1 Sri Jogen Das has stated that he  (PW-2) was treated at 
Gohpur hospital  and then, he was taken to Biswanath Chariali  and 
thereafter, to Tezpur and further, on 03-03-2010, his father (PW-2) was 
taken to  Guwahati,  for  treatment.  PW-1 has further  stated that  the 
doctor in Guwahati removed his (PW-2) right eye by an operation.  In 
cross-examination, the defence has elicited that before the incident, his 
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father’s left eye was only operated and denied the suggestion that his 
right eye was operated, which appears to have amounted to admission 
of the removal of right eye of PW-2, the injured.

Turning to the evidence of PW-7, Dr. Rabindra Nath Deuri, 
the doctor, who examined PW-2, on the same day of the occurrence, at 
Gohpur SDCH, has supported the evidence of PW-2 and the defence 
suggestion deposing that he found PW-2 sustaining injury over the right 
eye  with  laceration  and  oozing  of  blood  and  the  age  of  injury  was 
approximately 6 hours, which was grievous in nature, caused by blunt 
weapon. He recognised Ext. 2, the injury report. His cross-examination 
reveals that he is not an eye specialist and that an eye specialist can 
only give opinion whether the injury was grievous or simple. 

Thus,  the  description  of  injury  sustained  by  PW-2,  as 
stated by PWs 1 and 2,  finds  support  from the  medical  evidence  of 
PW-7  in  regard  to  the  situs  and  nature  of  injury.  Therefore,  the 
contradiction made by PW-1 in regard to the identity of the eye, which 
got damaged due to injury, stating that it was the left eye, is treated as 
a minor contradiction carrying no significant impact on the merit of the 
consistent contentions of the prosecution, because injury received over 
the right eye has been supported by the evidence of the injured (PW-2) 
himself and the observation made by the Court, during recording of his 
(PW-2) evidence to the effect that the right eye of him (PW-2) was not 
available. Though the prosecution neither examined the surgeon, who 
operated  the  right  eye  of  PW-2,  nor  produced  any  document  in  its 
support,  the evidence of  PW-7,  the doctor,  in regard to the age and 
nature of injury caused by blunt object, cannot be disbelieved as PWs 1 
and 2 have firmly withstood the tests of cross-examination. There is no 
evidence from the defence side in discharge of its burden of proof, in 
support of the new facts elicited by way of cross-examining the hostile 
witnesses PWs 3 and 5, to the effect that PW-2 had an operated eye 
from before (  see evidence of PW-3) and that injury sustained due to 
colour powder ( see evidence of PW-5). It has been elicited in the cross-
examination of PW-2, the injured, that he had a cataract operation over 
the right eye in the year, 1999. It may pertinently be mentioned here 
that as per medical science, cataract is a medical condition in which the 
lens  of  the  eye  becomes  progressively  opaque,  resulting  in  blurred 
vision only. Therefore, the injury being covered by clause “Secondly” of 
Section 320 IPC, and placing reliance on the evidence of PWs 1 and 2 
( injured) supported by the statement of PW-7, the doctor,  it can safely 
be  inferred  that  the  injury  over  the  right  eye  sustained  by  PW-2, 
entailed removal of the same, on 27-03-2010, that is, after 26 days of 
the  occurrence,  was certainly  grievous in  nature,  beyond reasonable 
doubt. Under the situation, the evidence of the hostile witnesses PWs 
3,4,5 and 6, afore-discussed, is of no avail. 
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(v) COMPLICITY OF THE ACCUSED-APPELLANT :

From the evidence of PW-2 Sri Tokheswar Das @ Babu Das, 
the  injured,  it  appears  that  witnessing  the  accused  Bokaram  and 
Keshab assaulting his  son,  PW-1 Sri  Jogen Das,  at  the  premises of 
Dipara Dani Gaon Namghar, in day light, at about 2-30 / 3 p.m., he, 
who  was  present  at  the  place,  intervened  to  save  him  (PW-1),  and 
thereupon, the accused-appellant Ranjit Das delivered fist blow on his 
right eye causing rupture, which was seen by all the villagers present at 
the place. He denied the defence suggestion that he has falsely deposed 
that the accused-appellant inflicted injury over his right eye. PW-1 Sri 
Jogen Das, aforementioned, has clearly supported the evidence of PW-2, 
his injured father. He has also denied the defence suggestion that he 
has falsely deposed that the accused-appellant inflicted injury over the 
right eye of PW-2. This piece of material evidence has been contradicted 
by PW-4, in cross-examination, stating that when PW-1 got involved in 
altercations between two sects of villagers assembled at the place, PW-1 
Jogen Das spoke raising hands which hit over the right eye of his father 
PW-2. According to PW-5, PW-2 sustained injury, as he learnt later on, 
due to colour powder which stuck to the eye of PW-2 as the villagers 
were celebrating the festival of colour, that is, ‘holi’. PWs 4 and 5 have 
been declared hostile by the prosecution as they have resiled from their 
earlier statements u/s 161 CrPC, by confronting to their evidence and 
in  the  evidence  of   PW-8  ASI  Bhupen  Talukdar,  the  IO,  by  the 
prosecution. On careful scrutiny of the evidence of PWs 3,4, 5 and 6, it 
transpires,  as it  has been observed by the learned trial  Court,  have 
given contradictory statements regarding the occurrence in which PW-2 
sustained injury in the eye. As such, this Court finds that no reliance 
can be placed on their ( PWs 3,4,5 & 6) evidence, so far their evidence of 
accused-appellant’s  non-complicity  to causing of  grievous injury over 
the right eye of PW-2, but finds force, as a whole, in the evidence of PWs 
1 and 2, who have apparently withstood the tests of cross-examination 
of  the  defence.  The  defence  appears  to  have  failed  to  discredit  the 
evidence of PWs 1 and 2, the son and father, respectively. Here, it is 
pertinent  to  mention  that  it  is  well  settled  that  evidence  of  hostile 
witness  cannot  totally  be  rejected  and  so  much  of  evidence  as 
corroborated by other evidence can be relied upon. In the instant case, 
besides PW-3, sustaining of injury by PW-2 on the date, place and time 
of occurrence has not been denied even by PWs 4,5 and 6, who are 
declared hostile by the prosecution. The presence of PWs 1 and 2, at the 
place of occurrence cannot be doubted and their evidence is consistent 
with the impartial medical evidence of PW-7, the doctor. There is, on the 
other  hand,  no  evidence  to  show that  previously  PWs 1  and 2  had 
inimical relation with the accused-appellant to falsely implicate him for 
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any reason with the incident that took place in their faction ridden rural 
society. 

Situated  thus,  this  Court  is  of  the  humble  opinion  that 
based on the evidence of PW 1 Sri Jogen Das and PW-2 Sri Tokheswar 
Das @ Babu Das, it can conclusively be held that the accused-appellant 
Ranjit Das voluntarily caused grievous hurt over the right eye of PW-2, 
aforementioned, beyond reasonable doubt. 

(vi) DELAY IN LODGING EJAHAR :

On  perusal  of  the  ejahar,  Ext.1,  it  appears  that  the 
occurrence  took  place  on  01-03-2010,  at  about  3  p.m.,  and  it  was 
lodged on 03-03-2010, that is, after two days, of the occurrence. It has 
been stated in the ejahar that as the informant (PW-1) was tied up with 
rendering  of  advance  medical  treatment  to  his  father  (PW-2),  in 
Guwahati,  he  could  not  lodge  the  same  immediately  after  the 
occurrence.  This  fact  has  come  in  the  evidence  of  PW-1  and 
circumstantially  corroborated  by  PW-2,  his  injured  father,  who 
supported  the  evidence  of  PW-1  so  far  his  undergoing  treatment  in 
Guwahati  and  PW-7,  the  doctor’s  evidence  of  referring  his  case  to 
Kanaklata Civil Hospital, Tezpur for further management of his injury. 
Hence, delay in lodging the ejahar being found satisfactorily explained 
and in the backdrop of appreciation of evidence on record, discussed 
above, the delay of two days in fling the ejahar, Ext.1, by itself cannot 
be considered as a circumstance to doubt the prosecution case. 

(vii) CHARGE U/S 34 IPC & QUANTUM OF PUNISHMENT :

Section 34 IPC lays down that when a criminal act is done 
by several persons, in furtherance of the common intention of all, each 
of such person is liable for that act in the same manner as if it were 
done  by  him  alone.  Common  intention  presupposes  a  pre-arranged 
plan, that is, a prior meeting of minds and it may be inferred from the 
surrounding circumstances and conduct. 

 On perusal of the impugned judgment, it appears that the 
accused-appellant has been held guilty of offence u/s 325 IPC. The case 
record  shows  that  the  charges  were  framed  against  he  accused-
appellant and two others u/s 341/325/34 IPC, vide order, dated 07-06-
2010,  passed,  in  GR Case  No.  109/2010.  The  accused-appellant  is, 
however,  not  convicted  by  the  learned  trial  Court  with  the  aid  of 
common intention u/s 34 IPC as the remaining two accused-persons, 
namely, Bokaram and Keshab Das have been acquitted of the charges. 
The  charges  were,  however,  not  altered  /  amended  under  the 
substantive penal provision of Section 325 IPC. On the other hand, the 
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learned  trial  Court  has  not  pronounced  clear  judgment  under  the 
charge of section 341 IPC, but observed that “in this case there is no 
evidence that accused Bokaram Das and Keshab Das, either assaulted the 
victim or did any act in furtherance of any common intention of assaulting 
the victim of this  case.  I have also considered the entire evidences on 
record in regards to the point B) for determination and found no evidence.” 
Thus, the learned trial Court maintained only the substantive charge 
u/s 325 IPC. 

On scrutiny of  the  evidence  of  PW-1 Sri  Jogen Das and 
PW-2  Sri  Tokheswar  Das  @  Babu  Das,  it  transpires  that  there  is 
nothing  to  show  that  the  companions  of  the  accused-appellant  Sri 
Ranjit Das shared the intention to cause grievous hurt to PW-2, the 
injured.  What  it  appears is  that,  prior  to  the  occurrence,  there was 
altercation  between  the  two  groups  of  villagers  assembled  at  the 
Harimandir of the village and at a loss of self-control in the provocating 
situation arising out of intervention, the accused appellant apparently 
inflicted fist blow over the right eye of PW-2 causing grievous injury. 
Therefore, there was no wrongful restraint of PW-2. Since there was no 
pre-concert,  between the acquitted accused persons,  aforementioned, 
and the accused-appellant nor meeting of minds between them before 
grievous hurt  was caused to  PW-2,  so the  facts  and circumstances, 
surrounding the occurrence, as emerged from evidence, have not misled 
the accused-appellant prejudicing him in regard to the charge levelled 
against him in the case. Therefore, this Court is of the opinion that it 
cannot  be  said  that  the  accused-appellant  was  in  any  manner 
prejudiced,  because  of  non-alteration  of  the  charge  before  the  trial 
Court recorded the accused-appellant guilty of the offence of voluntarily 
causing grievous hurt to PW-2. 

With regard to the quantum of punishment imposed by the 
learned trial Court, the accused-appellant has not agitated this aspect 
of the impugned judgment in the Memorandum of Appeal and as such, 
this  Appellate  Court  finds  that  the  accused-appellant  has  not  been 
prejudiced thereby. 

(viii) SUMMARY :

 To  sum up,  on scrutiny of  the  impugned judgment,  this 
Court finds that the learned trial Court has appreciated the evidence, 
oral and documentary, on record from proper perspective and reasons 
given  in  support  of  the  ultimate  conclusion  holding  the  accused-
appellant guilty of the charge  for voluntarily causing grievous injury, 
on the person of PW-2 Sri Tokheswar Das @ Babu Das, in broad day 
light at public place (‘Harimandir’ of the village) by means of inflicting 
fist blow, beyond all reasonable doubt and accordingly, convicted him 
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u/s 325 IPC, in accordance with law, where no interference in appeal is 
warranted. 

F I N D I N G

  In the result,  the appeal is dismissed and accordingly, 
the trial Court’s judgment is affirmed.  

The  accused-appellant  is  directed  to  appear  before  the 
learned  trial  Court,  on  or  before,  30-03-2013,  to  serve  out  the 
sentence  imposed  upon  him  by  the  impugned  judgment  and  order, 
dated 29-02-2012, passed, in GR Case No.109/2010. 

The  accused-appellant  may  prefer  appeal  against  this 
judgment to the Hon’ble High Court, either on his own or through the 
free legal assistance provided by the Legal Services Authority, if eligible 
under the rules. 

Send  back  the  record  of  GR  Case  No.109/2010  to  the 
learned trial Court along with a copy of this judgment. 

Given under my Hand and Seal of this Court, on this the 
21st day of February, 2013.

             ( A. BORTHAKUR )
                                                   SESSIONS JUDGE 

    SONITPUR : TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

           * * * * * *
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